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TAXES 
 
A Look Forward to Lame Duck and the 
Prospects for Tax Extenders 
 
Key Points: 

 Several scenarios could play out in addressing 
tax extenders during the lame duck session 

 Informal discussions between relevant parties 
continues 

 
With the November elections pending, the 
prospect for addressing tax extenders remains 
uncertain. Over the past several weeks, 
Republicans have held their position on their 
desire to make some of the measures 
permanent. Recent reports suggest Democrats 
would counter the Republican position for 
making permanent measures like the research 
and development tax credit and increased 
expensing limitations for small businesses with 
expansions of the child tax credit, earned 
income tax credit or some other permanent 
measure for middle and lower income families, 
as a potential trade-off.   
 
There are four main scenarios that could play 
out during lame duck. First, Congress could 

extend the entire extenders package for just 
one year (2014), and punt debate on which 
measures to make permanent or eliminate to 
2015. Another scenario is that they do a two 
year extension (for 2014 and 2015) of the 
expired tax extenders which is essentially the 

substance of the “Expiring Provisions 
Improvement Reform and Efficiency” 
(EXPIRE) Act (S. 2260.)  
 
A third possibility is a two year extension of the 
entire package plus one or two permanent 
provisions, a scenario favored by House 
Republicans. Finally, Congress could not 
address extenders in the lame duck session and 
then will start under the gun on tax issues 
beginning immediately in January 2015.  The 
determination of which scenario Congress will 
follow depends in large part on the outcome of 

This Week in Congress 

 House – The House was not in session. 

 Senate – The Senate was not in session. 
 
Upcoming in Congress 

 House – The House will be in recess until November 12. 

 Senate – The Senate will be in recess until November 12. 
 

  Table of Contents 
Taxes    1 
Financial Services   3 
Energy & Environment  6 
Defense    7 
Health    14 
Transportation & Infrastructure 16 
Technology                                     19 

 

 

 

 

 
 
 

http://www.williamsandjensen.com/


Williams & Jensen – Washington Update October 30, 2014 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 2 of 23 

the election and which groups push for which 
outcomes after the election based on their 
relative performance. 
 
On that note, Internal Revenue Service (IRS) 
Commissioner John Koskinen reiterated this 
week that the 2015 filing season will be very 
complicated due to uncertainty over tax 
extenders, as well as other issues like a 
declining IRS budget, implementation of the 
“Foreign Account Tax Compliance Act” and 
the back-end of the “Patient Protection and 
Affordable Care Act.”  He is making the case 
that waiting on extenders will cause significant 
administrative issues in the tax filing season.  
While no doubt accurate, Congress has become 
less and less sensitive to those points as they 
have pushed extension of expired tax measures 
later in many recent years.  
 
Next Ways and Means Chairman May 
Advance Chairman Camp’s Tax Reform 
Effort 
 
Key Points: 

 Next Chairman of the House Ways and 
Means Committee, likely Representative Ryan 
or Representative Brady, could advance tax 
reform  

 
Reports indicate that the next Chairman of the 
House Ways and Means Committee, likely 
House Budget Committee Chairman Paul Ryan 
(R-WI) or the House Ways and Means 
Committee’s Health Subcommittee Chairman 
Kevin Brady (R-TX), would advance tax 
reform potentially drawing upon aspects and 
work that went into current Chairman Dave 
Camp’s (R-MI) comprehensive tax reform 
draft.  Though neither candidate has expressly 
identified specific areas in the draft that would 
be changed, if any, Ryan has been a major 
proponent of modifying the current methods 
used by the Joint Committee on Taxation (JCT) 

to conduct revenue estimates. Ryan has urged 
that the current scoring conventions do not 
take into account behavioral changes as much 
as appropriate. Ryan has advocated for revenue 
estimates using a “dynamic” method, which do 
take into account behavioral macroeconomic 
effects and changes over time. In response, 
JCT Chief of Staff Tom Barthold has said 
current methods do in fact take behavior 
effects into account, just often not on the 
broad macroeconomic level where effects are 
less certain. 
 
A tax reform draft that was not revenue neutral 
or a draft that allowed for growth to recognize 
future revenue in the estimate would enable the 
future Chairman of House Ways and Means 
Committee to produce tax reform that was not 
as aggressive in repealing or cutting many 
existing tax expenditures which has generated 
expected opposition. As a result, such a process 
on tax reform could potentially lead to a bill 
that has more political momentum than the 
current Camp draft.  
 
More Inversions Deals May Cause 
Treasury to Consider Ways to Limit 
Earnings Stripping  
 
Key Points: 

Upcoming Dates 
November 4: Midterm Elections 
December 11: Current CR expires as 
does authority to train and arm Syrian 
rebels 
March 15, 2015: Debt limit suspension 
expires 
March 31, 2015: SGR patch expires 
(aka Doc Fix) 
May 2015: Highway Trust Fund patch 
and MAP-21 extension expires 
June 30, 2015: Export-Import Bank 
reauthorization expires 
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 Treasury continues fight against inversions 
noting possible additional measures could be 
included in future guidance and regulations 
 

As companies determine the impact that 
Treasury Notice 2014-52 would have on any 
potential merger, some are choosing to proceed 
with their transaction. In response Department 
of the Treasury (Treasury) officials have 
warned that internal discussions are ongoing 
with respect to other aspects of these 
transactions as they work on guidance to follow 
the September notice. The notice suggested 
specific changes that would be proposed in 
regulatory form and offered a firm effective 
date, but Treasury has yet to issue the proposed 
or temporary regulations.  Specifically, Treasury 
officials have indicated that it is not yet clear 
what will be included in the future regulatory 
proposal but have specifically named methods 
to limit earning stripping as a potential for 
inclusion. Treasury officials have also 
repeatedly expressed hope that additional 
guidance and regulations will become 
unnecessary in the event Congress acts on an 
independent measure to curb inversions.   
 
Upcoming Hearings and Events 
 
There are no upcoming tax hearings or events. 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Tess 
Illos contributed to this report.     
 
FINANCIAL SERVICES 
 
Banking and Market Regulators Finalize 
Credit Risk Retention Rules 
 
Key Points:  

 Six federal agencies approve final rules on 
credit risk retention which require a sponsor of 

an asset-backed security retain 5 percent 
interest in the securitized asset.  

 Under the final rule, the qualified residential 
mortgage (QRM) definition is aligned with the 
qualified mortgage (QM) definition issued by 
the Consumer Financial Protection Bureau 
(CFPB).  

 
During the week of October 20, six federal 
agencies, the Federal Deposit Insurance 
Corporation (FDIC), Office of the Comptroller 
of the Currency (OCC), Federal Reserve, 
Securities and Exchange Commission (SEC), 
Federal Housing Finance Agency (FHFA) and 
Department of Housing and Urban 
Development (HUD), finalized joint rules 
imposing risk retention requirements for 
securitizations. The rules, required by Section 
941 of the Dodd-Frank Act (DFA), require that 
a “sponsor” of an asset-backed securitization 
(ABS) transaction retain 5 percent of the credit 
risk, of the securitized assets in one of several 
permitted forms. The final rule lays out certain 
additional or modified risk retention methods 
for specific types of transactions such as asset-
backed commercial paper conduits, commercial 
mortgage-backed securities, securitization 
sponsored by the GSEs, open-market 
collateralized loan obligations (CLOs), and 
tender option bond transactions. With respect 
to CLOs, the agencies “concluded that risk 
retention is appropriately applied to CLO 
managers”. However, the final rule allows an 
“alternative for open market CLOs, whereby, 
for each loan purchased by the CLO, risk may 
be retained by a lead arranger” rather than the 
CLO manager.  
 
The final rule includes several exemptions from 
the 5 percent risk retention requirements, 
including: certain residential mortgage-backed 
transactions where the underlying loans meet 
specified underwriting criteria (referred to as 
“qualified residential mortgages” or QRMs); 
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mortgages that qualify for sale to Fannie Mae 
and Freddie Mac, as long as they are operating 
with the capital support from the U.S. 
government; securitizations of certain non-
QRM residential mortgages, commercial loans, 
commercial mortgages, and auto loans that 
satisfy specific underwriting criteria; and certain 
types of community-focused residential 
mortgages that are not eligible for QRM status 
in the Regulation. The final rule aligns the 
QRM definition with the qualified mortgage 
(QM) definition implemented by the Consumer 
Financial Protection Bureau (CFPB), but it 
requires the agencies to review the QRM 
definition four years after the effective date and 
every five years thereafter. 
 
The rule becomes effective one year after the 
date of publication in the Federal Register with 
respect to asset-backed securities collateralized 
by residential mortgages and two years after the 
date of publication in the Federal Register with 
respect to all other classes of asset-backed 
securities.  
Federal Reserve Issues Final Rules and 
Policy Statement on Financial Market 
Utilities 
 
Key Points: 

 The Federal Reserve Board issued a final rule 
and policy statement aimed at enhancing the 
safety and efficiency of payment, clearing, and 
settlement systems. 

 
On October 28, the Federal Reserve Board 
issued a final rule revising the risk-management 
standards in its Regulation HH, Designated 
Financial Market Utilities. The final rule will 
replace the existing two sets of risk-
management standards for payment systems 
and for central securities depositories and 
central counterparties with a common set of 
risk-management standards for all types of 
designated financial market utilities (FMUs). 

The new standards and the definitions are 
based on the Principles for Financial Market 
Infrastructures (PFMI), which were developed 
by the Committee on Payment and Settlement 
Systems (CPSS) and the Technical Committee 
of the International Organization of Securities 
Commissions (IOSCO). 
 
The Federal Reserve Board also issued a policy 
statement revising its Federal Reserve Policy on 
Payment System Risk (PSR policy). The policy 
statement “sets forth the Board’s views, and 
related principles and minimum standards, 
regarding the management of risks in and 
transparency of payment, clearing, and 
settlement systems, including those operated by 
the Federal Reserve Banks (Reserve Banks).” 
 
SEC Commissioners Discuss Capital 
Formation and Priorities for SEC 
 
Key Points: 

 Commissioner Gallagher discusses need for the 
SEC to focus on fixed income markets, capital 
formation, credit rating agency rules removal 
from the securities laws, revising transfer agent 
rules, revisiting the Securities Investor 
Protection Act, and finalizing rules for a 
broker-dealer risk assessment program. 

 SEC Commissioner Stein discussed the 
continuum of capital formation and possible 
improvements to Regulation A+. 

 
In separate remarks on October 24, Securities 
and Exchange Commission (SEC) 
Commissioners Daniel Gallagher and Kara 
Stein discussed a number of SEC issues. 
 
Gallagher in his remarks noted that fixed 
income markets need the SEC’s “immediate 
attention” due to: (1) “heavy exposure of retail 
investors to products and trading practices that 
are little understood by and all too opaque to 
the average investor”; and (2) “the clear and 

http://www.williamsandjensen.com/
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present danger of a liquidity cliff in the debt 
markets.” He called on the SEC “to champion 
the tough reforms…to modernize the fixed 
income markets” so as to facilitate bond 
market liquidity. He recommended that these 
reforms include: (1) bringing “transparency to 
the markets for retail investors by requiring 
bond traders to disclose markups to customers 
of “riskless principal” trades”; (2) ensuring 
“that there are no regulatory impediments to 
the development of electronic fixed income 
trading platforms”; and (3) reducing “the 
number of bespoke bond offerings in favor of 
encouraging more standardized offerings.”  
 
Gallagher also noted the need to address capital 
formation for small businesses. He explained 
the SEC has “made some progress, finalizing a 
rule on general solicitation and issuing a 
proposed rule on crowdfunding.” But he 
contended that if the SEC is unable to finalize 
its rules under the JOBS Act as enacted, then 
the SEC “should be loudly telling Congress 
that [they] need a legislative fix.” Though he 
noted the progress on Regulation A, he called 
for facilitating “the development of a secondary 
market for small businesses on which equities 
can be traded after an initial offering.” He also 
called on the SEC to prioritize other initiatives, 
including: (1) finishing removing references to 
credit rating agencies from the securities laws; 
(2) revising transfer agent rules; (3) revisiting 
the Securities Investor Protection Act; and (4) 
finalizing “rules for the Commission’s 17(h) 
broker-dealer risk assessment program.” 
 
In her remarks, Stein discussed how capital 
formation has changed and the ways the SEC 
“should organize the options available to make 
capital raising easier and better for businesses 
and investors alike”. She offered some specific 
suggestions for securities offerings under 
Regulation A+. She suggested examining 
whether “regional exchanges [could] play a 

stronger role in building out the palette of 
options that companies and investors have 
when seeking to raise or deploy capital.” For 
securities not listed on exchanges, she noted 
the North American Securities Administrators 
Association (NASAA) “streamlined review 
regime for Regulation A offerings with a single 
point of contact for all states, time limits on 
regulatory review, and a one-shot approval.” 
She suggested she would not oppose “using 
SEC preemptive authority to ensure that the 
new NASAA one-stop shop process applies to 
all states.” “The result” she said “would be two 
options for a simple, nation-wide system for 
small and middle market offerings under 
Regulation A:  exchange-listed offerings would 
be subject to federal review; and OTC offerings 
would be reviewed in a fast, efficient state-
coordinated process.” Stein expressed the need 
for the “Commission to comprehensively 
review all the exemptions and exclusions that 
have built up over the years, and to organize 
this patchwork quilt into a coherent, rational 
framework”.   
Upcoming Hearings and Events 
 
November 3 
CFTC Meeting on End User Issues: The 
Commodity Futures Trading Commission 
(CFTC) will hold an open meeting to consider 
the following: (1) “Residual Interest Deadline”; 
(2) “Records of Commodity Interest and 
Related Cash or Forward Transactions”; and 
(3) “Forward Contracts with Embedded 
Volumetric Optionality.” 
 
FSOC Closed Meeting: The Financial 
Stability Oversight Council (FSOC or Council) 
will hold a closed meeting on a “discussion of 
nonbank financial company designations and a 
discussion of recent market activity.” 
 
November 6 
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Advisory Committee Meeting on 
Insurance: The Federal Insurance Office’s 
(FIO) Federal Advisory Committee on 
Insurance (FACI) will hold a meeting to 
“discuss developments in the market for cyber 
insurance and the National Institute of 
Standards and Technology Cybersecurity 
Framework, issues related to affordability of 
personal automobile insurance, and an update 
on work relating to international supervisory 
standards for insurers.” 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. Eric 
Robins, Rebecca Konst, and Alex Barcham contributed 
to the articles. 
 
ENERGY AND ENVIRONMENT  

 
EIA Issues Report on LNG Exports 
 
Key Points: 

 The Department of Energy’s Office of Fossil 
Energy requested the report to update the 
EIA’s earlier analysis as the Department 
continues to evaluate applications to export 
LNG.   

 The report analyzes the potential impacts of 
high volumes of exports, per the request of the 
Office of Fossil Energy. EIA notes that it 
projects lower volumes of exports than assumed 
in the report.   

 
On October 29, the Energy Information 
Administration (EIA) released a report titled 
“Effect of Increased Levels of Liquefied 
Natural Gas Exports on U.S. Energy Markets”. 
The Department of Energy’s (DOE) Office of 
Fossil Energy requested the report in May.  
 
In issuing the report, the EIA notes that the 
Office of Fossil Energy asked it to examine 
scenarios where U.S. liquefied natural gas 
(LNG) exports increase to 12 billion cubic feet 

per day (Bcf/d), 16 Bcf/d, and 20 Bcf/d. The 
EIA notes that the “ramp-up specified by [the 
Office of Fossil Energy] for the scenarios 
analyzed in this report, in which total Lower 48 
states LNG exports reach 12 Bcf/d in 2020, is 
extremely aggressive, indeed almost 
impossible…”   
 
The EIA described the findings from its 
analysis, including: 

 “Increased LNG exports lead to 
increased natural gas prices.” The 
report projects that natural gas prices 
for residential consumers would 
increase by 2 percent in the 12 Bcf/d 
export scenario and by 5 percent in the 
20 Bcf/d export scenario.   

 “Natural gas markets in the United 
States balance in response to increased 
LNG exports mainly through increased 
natural gas production.” 

 “Supply from higher domestic 
production is augmented by reductions 
in natural gas use by domestic end-
users, who respond to higher domestic 
natural gas prices.” 

 “Increased LNG exports result in 
higher total primary energy use and 
energy-related CO2 emissions in the 
United States.” 

 “Consumer expenditures for natural gas 
and electricity increase modestly with 
added LNG exports.” 

 “Added U.S. LNG exports result in 
higher levels of economic output, as 
measured by real gross domestic 
product...” 

 “A slower, more realistic, ramp-up in 
LNG export capability results in slightly 
lower price impacts in the early years of 
the projection and delays increases in 
domestic natural gas production that 
support higher LNG exports.” 

http://www.williamsandjensen.com/
mailto:jgoswald@wms-jen.com
http://www.eia.gov/analysis/requests/fe/pdf/lng.pdf


Williams & Jensen – Washington Update October 30, 2014 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 7 of 23 

 The Annual Energy Outlook 2014 
“which includes the cases used as 
baselines in this study, best reflects 
EIA’s view on LNG exports and U.S. 
natural gas markets more generally.”    

 
In May, the Department of Energy announced 
a change to its process for reviewing 
applications to export LNG under the Natural 
Gas Act. In conjunction with the 
announcement, the Department also requested 
the study from the EIA, and stated that 
“[f]ollowing the EIA update, DOE will again 
contract for an external analysis of the 
economic impact of this increased range of 
LNG exports and other effects that LNG 
exports might have on the U.S. natural gas 
market.”  
 
Upcoming Hearings and Events 
 
November 13 
Public Lands Legislation: The Senate Energy 
and Natural Resources Committee will meet to 
mark up a series of public lands bills, including 
the “Oregon and California Land Grant Act of 
2014” (S. 2734).   
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Updates on energy and environment issues 
are available during the week on twitter. 
 
DEFENSE 
 
US-South Korea Delay In Plan To Put 
South Korean Forces In Charge 
 
Key Points: 

 The date upon which operational command 
during war would switch the South Korean 
military is pushed back from 2015 until 
2020 at the earliest 

 This delay also sets back plans to relocate 
DOD facilities in Seoul  

 North Korean aggression is cited as a prime 
reason 

 
Last week, the U.S. and South Korea decided 
to push off into the future the planned 2015 
transfer of operational control of combined 
forces to South Korea in the event that North 
Korea initiates hostilities. Currently, operational 
control (OPCON) resides with the U.S. 
commander in South Korea. This decision 
marks the second delay in the transfer of 
OPCON since the U.S. and South Korea had 
agreed to the transfer in 2007. North Korea’s 
nuclear program and a series of incidents have 
been ascribed as the causes for delaying the 
date that OPCON would shift. Additionally, 
delaying OPCON also reflects tension in South 
Korea between those who want the U.S. 
military to remain and those who want to 
curtail the presence of U.S. forces, particularly 
at a base in the middle of Seoul. 
 
On October 23, Secretary of Defense Chuck 
Hagel and Republic of Korea (ROK) Minister 
of National Defense Han Min Koo addressed 
the media at the Pentagon after their meetings. 
Hagel stated that “[w]e signed a memorandum 
of understanding that outlines a conditions-
based process for transferring a wartime 
operational control of our allied forces.” He 
acknowledged that “[w]hile this agreement will 
delay the scheduled transfer of operational 
control, it will ensure that when the transfer 
does occur, Korean forces have the necessary 
defensive capabilities to address an intensifying 
North Korean threat.” Hagel asserted that 
“[r]eaffirming the United States commitment to 
our alliance and to the defense of the Republic 
of Korea, I also reiterated our policy of 
maintaining our current force posture on the 
Korean peninsula, and continuing to 
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http://www.eia.gov/forecasts/aeo/
http://www.energy.gov/articles/proposed-change-energy-departments-lng-export-decision-making-procedures
https://beta.congress.gov/113/bills/s2734/BILLS-113s2734is.pdf
mailto:fcvlossak@wms-jen.com
http://twitter.com/#!/fcvIV


Williams & Jensen – Washington Update October 30, 2014 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 8 of 23 

strengthen the U.S. military's readiness and 
capabilities across the Asia-Pacific region.” 
 
Han claimed that “North Korea is continuing 
to launch new types of provocations, including 
an additional nuclear test, development of new 
multiple rocket launchers (MRL,) and tactical 
missiles, infiltration by military unmanned aerial 
vehicles (UAV) and machine gun[s].” He 
remarked that “[a]s such, the security situation 
on the Korean Peninsula is more precarious 
than ever…[and] [i]n light of this, Secretary 
Hagel and I discussed diverse topics and ways 
that the alliance may cooperate to respond 
efficiently to North Korean threats and 
provocations, as well as maintain peace and 
stability on the Korean Peninsula.” Han said 
that “Secretary Hagel and I agreed on a 
conditions-based OPCON transition…[and] 
[w]e agree that considering the heightened 
nuclear missile threat and the fluid security 
situation on the Peninsula and in the region, 
this would ensure a stable OPCON transition 
that enhances the alliance’s response 
capabilities, in addition to strengthening a 
combined defense force led by the Republic of 
Korea.” He stated that “[t]he ROK military will 
target the middle of 2020 in order to secure the 
core military capabilities that will be outlined by 
the postponement of the OPCON 
transition…[which will] ensure a stable 
OPCON transition, given the security situation 
in the Korean Peninsula, in a way that 
contributes to the combined defense posture.” 
Han added that “we also agreed that until the 
time of the actual OPCON transition, we 
would maintain the combined forces 
headquarters in its present location in 
Yongsan” (i.e. in Seoul.)  
 
On October 24, U.S. Forces Korea 
Commander General Curtis Scaparrotti briefed 
the media at the Pentagon and noted that “[i]n 
recent years, North Korea has focused on 

development of asymmetric capabilities…[that] 
include several hundred ballistic missiles, one 
of the world’s largest chemical weapons 
stockpiles, a biological weapons research 
program, and the world’s largest special 
operations force, as well as an active cyber-
warfare capability.” He remarked that North 
Korea’s recent ballistic missile launch was in 
violation of United Nations Security Council 
resolutions and expressed concern “that such 
events could start a cycle of action and 
counteraction, leading to an unintended, 
uncontrolled escalation.” Scaparrotti said that 
“[d]uring this past year, we’ve worked closely 
with the South Korean military to develop the 
alliance’s capabilities to address the evolving 
North Korean threat…[and] [t]ogether, we’ve 
enhanced our readiness in the areas of 
combined and joint command, control, 
communications, computers and intelligence, 
an alliance counter missile defense strategy, and 
the procurement of precision-guided 
munitions, ballistic missile defense systems, and 
intelligence, surveillance and reconnaissance 
platforms.” He stated that “[t]his coupled with 
prudent deployment of additive Army and Air 
Force rotational forces to Korea has enhanced 
the alliance's readiness posture and reinforced 
the U.S. commitment to the Republic of 
Korea.” 
 
In the Joint Communiqué of the 46th ROK-
U.S. Security Consultative Meeting (SCM,) the 
DOD and Ministry of National Defense 
explained that Hagel and Han “reaffirmed the 
commitment of both sides to a stable OPCON 
transition at an appropriate date and noted that 
the conditions-based approach ensures that the 
ROK will assume wartime OPCON when 
critical ROK and Alliance military capabilities 
are secured and the security environment on 
the Korean Peninsula and in the region is 
conducive to a stable OPCON transition.” The 
DOD and Ministry of National Defense stated 

http://www.williamsandjensen.com/
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that “[b]ased on the SCM’s recommendation, 
the National Authorities of the United States 
and the ROK will make a determination on the 
appropriate timing for wartime OPCON 
transition. The Secretary and the Minister 
decided that Combined Forces Command 
(CFC) and its headquarters, including minimum 
necessary personnel and facilities, will remain at 
its current Yongsan Garrison location until 
OPCON transition takes place…[and Hagel 
and Han] also decided to replace the current 
Strategic Alliance 2015 Base Plan with a new 
base plan by the 47th SCM.” 
 
F-35 Program Office and Lockheed Martin 
Agree on 8th LRIP Contract; the DOD and 
Pratt & Whitney Agree on Engines 
Contract 
 
Key Points: 

 The DOD and Lockheed Martin agree in 
principle on the eighth contract for F-35s, some 
of which will be the first fighters provided to 
Israel and Japan 

 The F-35 Joint Program Office finds the “root 
cause” of F-35 engine trouble this summer but 
a fix is still being worked out 

 The seventh contract for F-35 engines is agreed 
to 

 
On October 27, the F-35 Lightning II Program 
Office and Lockheed Martin announced an 
agreement in principle on the eighth Low-Rate 
Initial Production contract for delivery of F-
35s, which will include 29 for the Department 
of Defense (DOD) with the rest going to F-35 
partner nations. Once the 8th LRIP contract is 
signed, contracts will have been signed for 
delivery of 209 F-35s, and over the course of 
the program, the DOD has taken delivery of 
115 of the fifth-generation stealth fighters.  
 
In their joint press release, the Program Office 
and Lockheed Martin stated that they “have 

reached an agreement in principle for the 
production of 43 F-35 Lightning II 
aircraft…[and] anticipate the Low-Rate Initial 
Production lot 8 (LRIP 8) contract to be 
finalized in the coming weeks.” They noted 
that “[t]he contract is for fiscal year 2014 with 
deliveries beginning in 2016” and claimed that 
“[c]ost details will be released once the contract 
is finalized; however, in general, the average 
unit price for all three variants of the airframe 
in LRIP 8 is approximately 3.6 percent lower 
than the previous contract.” The Program 
Office and Lockheed Martin explained that 
“[t]he LRIP 8 contract procures 29 U.S. aircraft 
including 19 F-35As, six F-35Bs and four F-
35Cs…the first two F-35As for Israel, the first 
four F-35As for Japan along with two F-35As 
for Norway and two F-35As for Italy…[and] 
[t]he United Kingdom will receive four F-
35Bs.” 
 
In September 2013, the 6th and 7th LRIPs 
were signed and significant cost savings were 
realized, with the DOD buying an F-35 variant 
for less than $100 million per fighter in the 7th 
LRIP. The cost breakdown was as follows: 

 In LRIP 6, the F-35A cost $103 million 
per fighter and $98 million in LRIP 7 

 In LRIP 6, the F-35B cost $109 million 
per fighter and $104 million in LRIP-7. 

 In LRIP 6, the F-35C cost $120 million 
per fighter and $116 million in LRIP-7. 

 
Earlier this month, the F-35 Program Office 
and Pratt & Whitney agreed on the 7th LRIP 
for F135 engines for the F-35, which will total 
more than $943 million once a sustainment 
contract awarded earlier this year is factored in. 
This LRIP provides for the production and 
delivery of 36 engines, and it is expected that 
the DOD and Pratt & Whitney will soon sign 
the 8th LRIP.  
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The 7th LRIP follows the F-35 Joint Program 
Office’s findings in its root cause analysis of a 
June fire in an F135 engine that led to the 
rounding of all F-35s. The Program Office 
claimed that advanced flight maneuvers caused 
“microcracks” in the engine that subsequently 
generated rubbing and fire. The Program 
Office asserted that “[p]rolonged rubbing into 
the material in the stator…decomposed and 
superheated the titanium rotor, leading to 
excessive heating which started very small 
cracks in a titanium seal and then led to failure 
of the 3rd stage fan rotor.” Pratt & Whitney is 
working on a fix for this problem, and the 
DOD’s test F-35 fleet is operating under 
restrictions that could push back the 
achievement of certain milestones. 
 
Menendez Releases Report on Post-214 
U.S. Aid Efforts In Afghanistan  
 
Key Points: 
The Senate Foreign Relations Committee Chairman 
calls for a major revamping of U.S. civilian aid efforts 
conditioned on reforms to be implemented by the new 
Afghan government  
 
On October 27, Senate Foreign Relations 
Committee Chairman Robert Menendez (D-
NJ) released a Democratic staff report titled 
“Afghanistan in Transition: The U.S. Civilian 
Presence and Assistance Post-2014,” that 
“examines the development challenges that 
remain in Afghanistan following the recent 
political transition and offers a series of 
recommendations for U.S. assistance approach 
and civilian presence” according to his press 
release. Menendez asserted that “Afghanistan 
stands at the crossroads as the country 
experiences historic political and security 
transitions…[and] [t]his Senate Foreign 
Relations Committee majority staff report 
offers a perspective on how we should consider 
engaging the new government in Afghanistan.” 

 
The Senate Foreign Relations Committee 
majority staff asserted that “U.S. political 
support for assistance to Afghanistan has 
diminished in recent years, even though 
precipitous cuts in funding could have a 
destabilizing effect on the country…[and] [t]o 
maintain support for future funding, key 
accountability measures must be strengthened.” 
They claimed that “[t]he Tokyo Mutual 
Accountability Framework (TMAF), despite its 
shortfalls, provides a foundation for dialogue 
with the new Afghan government on reform 
and accountability for international assistance.” 
The Senate Foreign Relations Committee 
majority staff stated that “[t]he U.S. must now 
work with the new Afghan government to 
refocus the TMAF hard deliverables in ways 
that will best position Afghanistan to address 
its long term challenges.” They asserted that 
“[t]he U.S. should also condition a higher 
percentage of its funding: if done properly by 
ensuring Afghan buy-in, conditioning U.S. 
assistance can improve the accountability of 
our aid, strengthen reformers and institutions 
in the Afghan government and result in better 
development outcomes.” They claimed that 
“increasing reports of abuses by the Afghan 
National Security Forces (ANSF) are a 
worrying trend…[and] [w]ith fewer U.S. 
personnel on the ground and with tremendous 
amounts of U.S. assistance going to the ANSF, 
the U.S. must identify new ways to ensure that 
any security force abuses are properly 
investigated, documented, and prosecuted.” 
 
The Senate Foreign Relations Committee 
majority staff made the following 
recommendations: 

 Increase Incentives:  A higher 
proportion of U.S. assistance should be 
conditioned based on specific reforms 
by the Afghan government. The U.S. 
should make clear to the new 
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government that the appointment 
process factors into how the U.S. 
allocates assistance. 

 Refocus Reform Priorities: The U.S. 
has set aside $100 million in a reform 
incentive fund for the Afghan 
government.  The following reforms 
should be prioritized in conversations 
with the Afghan government: 

o Enhanced Budgeting and 
Revenue Collection 

o Support for Women’s Political, 
Economic and Social Rights 

o Renewed Efforts to Address 
Corruption and the Illicit 
Economy 

 Security Assistance and Protecting 
Human Rights: Robust U.S. support 
for the Afghan National Security 
Forces (ANSF) will be contingent on 
respect for human rights. The State 
Department’s Bureau for Democracy, 
Human Rights and Labor (DRL) must 
be actively engaged at every step in the 
process of determining the suitability of 
security assistance 
recipients.  Economic Support Fund 
assistance for Afghanistan should 
include at least $10 million for DRL 
grants to Afghan organizations for 
conducting oversight of the security 
sector.  Given the scale of assistance 
and concerns about robust oversight, 
this report also recommends an 
interagency review mechanism to 
address reported rights abuses. 

 Sustainability: The State Department 
and USAID should produce detailed 
plans for the sustainability of assistance 
programs in Afghanistan, without 
which Congress cannot make fully 
informed funding decisions. If there is 
not a clear plan for how program 
activities – especially infrastructure 

projects – can eventually be sustained 
by Afghans, USAID should not 
implement them.  

 Lessons Learned and Interagency 
Information Sharing: There must be 
an interagency assessment of the 
efficacy of U.S. funded large-scale 
infrastructure projects and stabilization 
programs, including whether such 
programs achieved their stated goals, 
the challenges associated with civilian-
military cooperation, and the 
unintended consequences of such 
programming in a conflict 
environment. DOD and USAID 
should also establish criteria whereby 
information on development projects 
implemented by the military can be 
safely transferred and included in the 
Afghan Info database. 

 On-Budget Assistance: The U.S. 
must increase efforts to bolster the 
capacity of Afghan governing 
institutions through direct on-budget 
assistance to Afghan 
ministries.  USAID should also enhance 
the capacity of government watchdog 
organizations that can further scrutinize 
the work of government ministries 
receiving on-budget assistance.  

 Tiered Monitoring: The State 
Department and USAID should 
provide regular reports to Congress on 
the challenges of monitoring assistance 
programs in insecure 
environments.  Programs that cannot 
be sufficiently monitored should be 
terminated.   

 The New Silk Road Initiative: The 
State Department should invest more 
sustained senior level engagement and 
funding to realize the goals of the New 
Silk Road initiative, including utilizing 
up to $150 million in Afghanistan 
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Economic Support Fund assistance to 
bolster economic connectivity between 
Afghanistan and its neighbors in the 
region.  Planning for Fiscal Years 2015 
and 2016 should be reviewed to ensure 
the dedication of adequate resources 
towards these objectives. The State 
Department and USAID should also 
look to better integrate the NSR 
initiative with its democracy and 
governance goals in the broader 
region.  

 Communicating the Policy: The U.S. 
Government should clearly state the 
critical national security interests in 
Afghanistan to the American public 
and work to generate support for 
continued robust engagement.  The 
USG should work to reassure 
Afghanistan and our allies in the region 
that the U.S. remains committed to the 
security and economic prosperity of 
South and Central Asia. 

 Personnel: The State Department and 
USAID should institute staffing 
measures to ensure more continuity in 
diplomatic and assistance engagements, 
including more incentives for diplomats 
and aid workers to serve extended 
tours. 

 Special Immigrant Visas: As the 
drawdown of U.S. troops continues, the 
State Department should accelerate the 
Special Immigrant Visa (SIV) process 
to prevent any unnecessary backlog of 
applicants.  The U.S. Congress should 
expand the number of SIVs offered to 
Afghan staff that have worked for the 
U.S. and extend the program through 
the end of 2016. Future authorizing 
legislation on SIVs should also allow 
for newly arrived SIV recipients to 
work in the U.S. for the State 
Department, USAID or other agencies 

working to support U.S. interests in 
Afghanistan. The USG should identify 
creative ways to ensure that SIV 
recipients’ knowledge and expertise is 
captured to ensure continuity of effort.  

 Promoting Regional 
Integration: The State Department 
should continue efforts to integrate the 
Office of the Special Representative for 
Afghanistan and Pakistan into the 
Bureau for South and Central Asian 
Affairs and USAID’s Office of 
Afghanistan and Pakistan Affairs into 
the Asia Bureau. 

 
SIGAR Poppy Report 
 
Key Points: 

 Despite more than $7 billion spent by U.S. 
agencies, Afghanistan’s poppy crop doubled 
from 2012 to 2013 

 
Last week, the Special Inspector General for 
Afghanistan Reconstruction (SIGAR) released 
a special report titled “Poppy Cultivation In 
Afghanistan: After A Decade Of 
Reconstruction And Over $7 Billion In 
Counternarcotics Efforts, Poppy Cultivation 
Levels Are At An All-Time High.” SIGAR sent 
the special report to the Departments of State, 
Defense, Justice, and the U.S. Agency for 
International Development. SIGAR asserted 
that “[i]n past years, surges in opium poppy 
cultivation have been met by a coordinated 
response from the U.S. government and 
coalition partners, which has led to a temporary 
decline in levels of opium 
production…[h]owever, the recent record-high 
level of poppy cultivation calls into question 
the long- term effectiveness and sustainability 
of those prior efforts.” SIGAR stated that 
“[g]iven the severity of the opium problem and 
its potential to undermine U.S. objectives in 
Afghanistan, I strongly suggest that your 
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departments consider the trends in opium 
cultivation and the effectiveness of past 
counternarcotics efforts when planning future 
initiatives.” 
 
SIGAR noted that “the narcotics trade poisons 
the Afghan financial sector and undermines the 
Afghan state’s legitimacy by stoking corruption, 
sustaining criminal networks, and providing 
significant financial support to the Taliban and 
other insurgent groups.” SIGAR stated that 
“[d]espite spending over $7 billion to combat 
opium poppy cultivation and to develop the 
Afghan government’s counternarcotics 
capacity, opium poppy cultivation levels in 
Afghanistan hit an all-time high in 2013.” 
SIGAR stated that “[a]ccording to the United 
Nations Office on Drugs and Crime 
(UNODC), Afghan farmers grew an 
unprecedented 209,000 hectares of opium 
poppy in 2013, surpassing the previous peak of 
193,000 hectares in 2007.” SIGAR added that 
“[t]he UNODC estimates that the value of the 
opium and its derivative products produced in 
Afghanistan was nearly $3 billion in 2013, up 
from $2 billion in 2012.” SIGAR asserted that 
“[w]ith deteriorating security in many parts of 
rural Afghanistan and low levels of eradication 
of poppy fields, further increases in cultivation 
are likely in 2014.” 
 
CSBA Sees New Role For Army 
 
Key Points: 

 Influential think tank foresees a coastal 
defense role for the Army that would 
complement the AirSea Battle concept 

 
This week, the Center for Strategic and 
Budgetary Assessments (CSBA) released a 
report hat suggests a new role for the Army to 
complement the Air Force and Navy’s AirSea 
Battle Concept, particularly in the Obama 
Administration’s rebalance to the western 

Pacific. In “Beyond Coast Artillery: Cross-
Domain Denial and the Army,” the CSBA 
argues that the Army should further develop its 
missiles, rockets, artillery, and air defense 
systems to work in concert with the other 
services in an offensive capacity while also 
utilizing these same capabilities for defensive 
purposes, much like China’s military currently 
does.  
 
The Army has been seeking an overriding 
operational concept to match AirSea, a strategy 
crafted to counter China’s People’s Liberation’s 
Army’s weapons and tactics designed to deny 
the U.S. access in the event China moves 
against Taiwan or other nations the U.S. has a 
strategic interest in protecting. The Army was 
left without a role as the Navy and Air Force 
developed a strategy to counter Chinese 
capabilities. 
 
CSBA cited a speech by Secretary of Defense 
Chuck Hagel earlier this month in which he 
said that as part of the rebalance to Asia, the 
“Army could broaden its role by leveraging its 
current suite of long-range precision-guided 
missiles, rockets, artillery, and air defense 
systems.” Hagel claimed that “[t]hese 
capabilities would provide multiple benefits 
such as hardening the defenses of U.S. 
installations; enabling greater mobility of Navy 
Aegis destroyers and other joint force assets; 
and helping ensure the free flow of 
commerce.” He claimed that “[t]his concept is 
worthy of consideration going forward…[and] 
[s]uch a mission is not as foreign to the Army 
as it might seem…[because] [a]fter the War of 
1812, the Army was tasked with America’s 
coastal defense for more than 100 years.” 
 
The CSBA asserted that “[b]y leveraging the 
capabilities Hagel mentions, the Army could do 
far more than defend coastlines—it could field 
a forward-deployed anti-access/area- denial 
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force that would help the Army and the Joint 
Force deter and prevail in a wider spectrum of 
conflict.” CSBA argued that “[g]oing forward, 
the U.S. Army should seek to enhance its land-
based cross-domain denial capabilities, with a 
particular focus on wide-area air denial and 
missile defense, sea denial, and long-range 
strike.” CSBA acknowledged that “[t]his will be 
painful but imperative for the Army to do in 
the zero-sum budget environment that the 
Army and its sister Services currently 
face…[and] [a]dditional resources will likely not 
arrive until a crisis does—and by that point it 
may be too late to adapt.” CSBA stated that 
“[c]apacity in existing mission areas can be 
expanded in a relatively timely fashion, but it is 
difficult to develop new capabilities from 
scratch…[but] [a]t a minimum, a “seed” of 
capability, doctrine, and organizational 
expertise is required.” 
 
CSBA stated that “[i]n lean budget years, that 
seed can be developed and nurtured at low cost 
through concept development, wargaming, 
prototyping, experimentation, and field 
exercises…[and] [p]erhaps the best example of 
how this can be done is provided by the tiny 
interwar German army which, constrained as it 
was, still managed to develop the doctrine and 
prototypical capabilities required for combined-
arms mechanized warfare.” CSBA asserted that 
“[a]long these lines, the Army should do the 
following: 

1) Begin developing operational concepts 
for cross-domain denial;  

2) Use wargames to explore how these 
concepts might be applied in 
contingencies;  

3) Develop prototypes of the systems 
envisioned;  

4) Experiment with existing, partner/off-
the-shelf, and prototypical systems; and  

5) Conduct field exercises employing 
concepts and systems under 

development. 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 
House Convenes Hearing on Ebola 
Outbreak 
 
Key Points 

 House hears from DOD, HHS, and DHS 
officials as well as representatives of health care 
workers on the U.S. response to Ebola 

 
On October 24, the House Oversight and 
Government Reform Committee held a hearing 
entitled “The Ebola Crisis: Coordination of a 
Multi-Agency Response.”  The hearing focused 
on the government’s response to the Ebola 
crisis and potential methods to stop the 
epidemic. Several members expressed concern 
that enough protections have not been put in 
place for health care workers.  
 
Several Republican Committee members 
questioned the Administration’s response to 
the Ebola crisis and preparedness for an 
outbreak in the U.S. Several suggested the use 
of a travel ban or mandatory quarantines to 
limit the chance of transmission on U.S. soil. 
Members on both sides of the aisle asked 
Department of Defense (DOD) officials to 
describe the precautions to be taken to protect 
U.S. soldiers assisting with the response in 
West Africa, particularly what interaction they 
will have with patients. Democrat Committee 
members discussed the need to address the 
Ebola virus at its source in Africa to prevent 
further spread of the disease.    
 
Chairman Darrell Issa (R-CA) said taxpayers 
want to be safe and know the government is 
prepared, noting this Ebola outbreak is the 
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largest in history. He noted the case of Dr. 
Spencer in New York City who recently tested 
positive for Ebola. He contended the U.S. 
preventive systems for those who come in 
contact with Ebola patients are “good.” He 
asserted the disease can be contained as long as 
the response is well coordinated and officials 
use common sense. He asserted that the 
narrative from Dallas has changed several 
times, expressing particular concern for the 
statement a nurse must have contracted Ebola 
through “a breach of protocol.” He contended 
the preventive system is not refined enough to 
be working properly. He asked if the training 
and equipment being used in West Africa is 
adequate; if airport screening is reliable; are 
government agencies doing everything they can 
do to foster development of treatments; and 
what threat does Ebola pose to Americans 
traveling abroad. He criticized President Barack 
Obama’s appointment of an Ebola Czar who is 
not a medical professional and expressed 
concern Ron Klain was unable to testify at the 
hearing. He called for taking this problem 
appropriately seriously and recognizing that 
misinformation “could kill us.”  
 
Ranking Member Elijah Cummings (D-MD) 
said Spencer’s case shows that “we have come 
a long way” in preparing the nation’s Ebola 
response since Thomas Eric Duncan. He 
praised the New York health officials’ response 
to this case, as well as their preparations over 
the past month. He called for continued 
vigilance and continually reevaluating protocols 
and procedures to protect health care workers. 
He said the new case in New York 
demonstrates “we can no longer ignore the 
situation in West Africa.” He asserted the U.S. 
has a moral responsibility to help and stressed 
the longer the outbreak persists, the more likely 
it is to affect Americans. He noted health 
experts know how to fight this disease, 
pointing to the fact that the World Health 

Organization (WHO) declared Nigeria and 
Senegal Ebola free. He noted the U.N. mission 
needs resources to fight Ebola in West Africa. 
He called for supporting health care workers 
fighting Ebola in West Africa. 
 
The Administration and Congress 
Continue To Respond To Evolving Ebola 
Situation  
 
Key Points: 

 The White House announced a 21-day 
monitoring period for travelers from West 
Africa 

 HELP Committee leaders will introduce a 
bill to speed Ebola treatments 

 House Judiciary Committee Chairman 
questions the Departments of State and 
Homeland Security on alleged plans to treat 
non-U.S. Ebola patients in the U.S. 

 
The Obama Administration and Congress 
continued to respond to the Ebola virus in the 
U.S. and abroad. Last weekend, the White 
House said that it is working on new guidelines 
for health care workers returning from Ebola-
stricken areas, according to a senior 
Administration official. The new guidelines are 
expected to be unveiled soon, and the 
Administration official added that the 
Administration is consulting with the states as 
they develop the new rules. In his weekly 
address, President Barack Obama discussed the 
new travel measures that have been put into 
effect at five U.S. airports that are providing 
additional screening for travelers from affected 
countries in West Africa. These travelers will be 
required to report their temperatures and 
symptoms on a daily basis for 21 days. 
 
Secretary of Defense Chuck Hagel signed an 
order requiring a 21-day quarantine for all 
returning military personnel that implements 
the recommendation of the Joint Chiefs of 
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Staff to require a 21-day controlled monitoring 
regimen for all personnel returning from West 
Africa. He has also directed the Joint Chiefs to 
develop a detailed implementation plan for 
how the controlled monitoring will be 
implemented. This regimen is to be completed 
in 15 days and will be reviewed in 45 days to 
determine if controlled monitoring should 
continue or other changes made.   
 
In Congress, the leaders of the Senate Health, 
Education, Labor and Pensions (HELP) 
Committee plan to introduce a bill to speed the 
development of Ebola treatments. Chairman 
Tom Harkin (D-IA) and Ranking Member 
Lamar Alexander (R-TN) announced in a press 
release their bill that would add Ebola to the 
Food and Drug Administration’s (FDA) 
priority review “voucher program” in order to 
speed up the development of possible 
treatments. Under the voucher program, a 
developer of a treatment for a qualifying 
tropical disease receives a voucher for FDA 
priority review to be used with another product 
of its choice, or this voucher can be sold.  
 
House Judiciary Committee Chairman Bob 
Goodlatte (R-VA) sent a letter to the Obama 
Administration inquiring about plans to bring 
non-U.S. citizens to the U.S. for treatment. In 
his letter to Secretary of State John Kerry and 
Secretary of Homeland Security Jeh Johnson, 
Goodlatte focused on press reports that the 
Administration is considering bringing non-
U.S. patients into the country for treatment. 
Goodlatte has since stated he has received 
“confidential communications” from within the 
Administration which shows they are making 
those plans.  

 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201. Nicole Ruzinski contributed to this 
report. 

TRANSPORTATION AND 
INFRASTRUCTURE  
 
NHTSA Comes Under Scrutiny For 
Airbags Recall 
 
Key Points: 

 In the wake of the GM recall, NHTSA is 
now being pressured by Congress and reviewed 
by the Administration for its conduct related to 
a potentially unsafe airbags  

 Two Democratic Senators press the DOT on 
authority NHTSA is relying on for not 
issuing a recall 

 House Energy and Commerce Committee asks 
the GAO to assess NHTSA 

 
The Department of Transportation (DOT) 
agency charged with overseeing the safety of 
automobiles has once again come under 
Congressional scrutiny for its handling of an 
airbag recall. Lawmakers have scrutinized the 
National Highway Traffic Safety 
Administration’s (NHTSA) response in the 
wake of the agency’s actions with respect to the 
GM ignition recall for which lawmakers on 
both sides of the aisle have been critical. 
Additionally, an unnamed senior Obama 
Administration official told reporters this week 
that the DOT will be charged with assessing 
the NHTSA’s responses to such safety 
problems are prompt and efficient.  
 
On October 21, NHTSA issued an initial 
advisory regarding Takata airbags, but on 
October 22, the NHTSA issued a press release 
expanding the scope of the advisory, urging 
“owners of certain Toyota, Honda, Mazda, 
BMW, Nissan, Mitsubishi, Subaru, Chrysler, 
Ford and General Motors vehicles to act 
immediately on recall notices to replace 
defective Takata airbags.” Media reports 
highlighted potential problems with Takata 
airbags in areas with high humidity, including 

http://www.williamsandjensen.com/
http://www.help.senate.gov/newsroom/press/release/?id=18572ed6-7eb5-4c55-a393-773462f1f857&groups=Chair
http://www.help.senate.gov/newsroom/press/release/?id=18572ed6-7eb5-4c55-a393-773462f1f857&groups=Chair
http://judiciary.house.gov/_cache/files/d14a2dde-cfed-4452-9a2d-054a47345975/102114-letter-to-johnson-and-kerry.pdf
mailto:mbhoekstra@wms-jen.com
http://www.nhtsa.gov/About+NHTSA/Press+Releases/Vehicle-owners-with-defective-airbags-urged-to-take-immediate-action


Williams & Jensen – Washington Update October 30, 2014 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 17 of 23 

potential deployment that has proven lethal in 
at least one case. NHTSA’s Acting 
Administrator David Friedman issued a 
statement that “[w]e greatly regret that the 
information provided in our initial safety 
advisory was inaccurate and that we have 
experienced significant problems with our 
website…[and] [w]e have developed an 
effective workaround to the website problem 
that gets people the safety information they 
need now while we work to fix our system.” 
 
On October 23, Senators Richard Blumenthal 
(D-CT) and Edward Markey (D-MA) sent a 
letter to Secretary of Transportation Anthony 
Foxx asking him “to provide clear guidance 
regarding the NHTSA’s October 21st 
Consumer Advisory about potentially defective 
Takata airbags.” They asserted their belief that 
“NHTSA should immediately issue a nation-
wide safety recall on all the affected cars, 
regardless of where the car is registered…[and] 
your office should strongly encourage 
manufacturers to provide rental cars at no cost 
to consumers if their cars cannot be fixed 
immediately because of insufficient 
replacement parts.” Blumenthal and Markey 
stated that “[w]e have become increasingly 
troubled and alarmed by the confusing and 
conflicting advice being issued by NHTSA, and 
the glacial pace of the agency’s response to this 
public safety threat.” They claimed that 
“[w]hether a vehicle model qualifies for a recall 
or is simply part of a service campaign has 
differed inconsistently across manufacturers, 
geographic regions and the type of airbag in 
question.”  
 
Blumenthal and Markey stated that “[w]e are 
alarmed and astonished that NHTSA has 
endorsed a policy recently announced by 
Toyota and GM that dealers should disable 
passenger-side airbags and instruct against 
permitting passengers in the front seat if 

replacement parts for these airbags are 
unavailable.” They stated that “[a]s a matter of 
policy, this step is extraordinarily troubling and 
potentially dangerous…[and] [a]s a matter of 
law, as you are aware, §30122(b) of the Motor 
Vehicle Safety Act (49 U.S.C.) prohibits a 
manufacturer from knowingly making a safety 
device inoperative unless the Secretary issues a 
specific exemption.” They stated that “[w]e are 
unaware of an exemption from your office in 
the case of Takata airbags…[and] are also 
unaware of any risk assessment or other 
analysis conducted by NHTSA or automobile 
manufacturers showing that more lives would 
be saved than lost by disabling these air bags.” 
Blumenthal and Markey stated that “we are 
unaware of any information distinguishing the 
safety threats posed by the passenger-side 
airbags from the driver-side airbags.” They 
argued that “[i]f the airbag is too dangerous for 
passengers, how can the very same airbag 
installed on the driver-side be sufficiently safe 
for drivers?”  
 
On October 29, the House Energy and 
Commerce Committee sent a letter to the 
Government Accountability Office (GAO) 
“requesting a review of NHTSA.” The 
Committee noted that “[a]s demonstrated by 
investigations conducted in the wake of this 
recall, GM’s flawed approach to safety 
contributed to the tragic failure to identify this 
defect in a timely fashion.” The Committee 
stated that “[i]n light of this and other recent 
recalls affecting millions of vehicles, however, 
our committee, safety experts, and other 
industry officials have questioned why NHTSA 
did not act more quickly to mandate recalls 
before the auto companies voluntarily did so.” 
The Committee said that “[a]n investigation of 
the GM recalls by the committee revealed 
NHTSA lacked a comprehensive 
understanding of vehicle systems the agency is 
responsible for regulating, contributing to the 
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inaction on this defect.” The Committee stated 
that “[a]s vehicle functions and safety systems 
become more complex, these findings raise 
concerns about NHTSA’s process for 
obtaining data and investigating vehicle defects 
and the agency’s broader framework and 
readiness for adapting to technological 
advances in the industries it oversees.” 
 
The Committee is asking the GAO to examine 
these three questions: 

 To what extent have NHTSA or other 
organizations evaluated NHTSA’s 
ability to adapt its regulatory structure 
to new developments in automotive 
technology?  To what extent has 
NHTSA successfully adapted to new 
developments in automotive 
technology?  

 How does NHTSA facilitate 
information sharing across its 
directorates about new developments in 
automotive technology and safety? 

 What challenges, if any, does NHTSA 
face in its oversight of new automotive 
technologies?  

 
Committee Chairman Fred Upton (R-MI), 
Ranking Member Henry Waxman (D-CA), 
Oversight and Investigations Subcommittee 
Chairman Tim Murphy (R-PA), Ranking 
Member Diana DeGette (D-CO), Commerce 
Manufacturing and Trade Subcommittee 
Chairman Lee Terry (R-NE), and Ranking 
Member Jan Schakowsky (D-IL) signed the 
letter.  
 
Administration Implements Additional 
Measures to Combat Ebola But Stops Short 
of Flight Ban 
 
Key Points: 

 White House resists calls for a travel ban from 
West Africa and opts instead for 21-day 
observational measures 

 Top Republicans on committees of jurisdiction 
once again request a travel ban 

 
Last week, the Obama Administration imposed 
additional requirements on travelers coming 
from the western African nations. In his 
October 25 weekly address, President Barack 
Obama explained that “[n]ew travel measures 
are now directing all travelers from the three 
affected countries in West Africa into five U.S. 
airports where we’re conducting additional 
screening.” He said that “[s]tarting this week, 
these travelers will be required to report their 
temperatures and any symptoms on a daily 
basis—for 21 days until we’re confident they 
don’t have Ebola. “ Obama stated that “[h]ere 
at the White House, my new Ebola response 
coordinator is working to ensure a seamless 
response across the federal government…[a]nd 
we have been examining the protocols for 
protecting our brave health care workers, and, 
guided by the science, we’ll continue to work 
with state and local officials to take the 
necessary steps to ensure the safety and health 
of the American people.” 
 
On October 23, House Transportation and 
Infrastructure Committee Chairman Bill 
Shuster (R-PA) and Senate Commerce, Science 
and Transportation Committee Ranking 
Member John Thune (R-SD) followed up on 
the letter to the White House calling for a flight 
ban with a letter urging the President to utilize 
Civil Reserve Air Fleet (CRAF) that would 
“continue to allow relief supplies and qualified 
personnel to be carried to the West Africa 
region at the center of the Ebola outbreak, 
even with a travel ban or travel restrictions in 
place.” They asserted that “[i]f the program’s 
“expansion flying” option is utilized to assist in 
ferrying relief supplies and personnel to the 
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region (even if a travel ban or restrictions were 
imposed as we have called for), CRAF carriers 
could replace, or even expand, payload capacity 
that has exited the market as foreign 
commercial airlines have reduced services to 
the region since the beginning of the crisis.” 
Shuster and Thune stated that “[t]he utilization 
of CRF carriers would also be entirely 
consistent with your decision to deploy U.S. 
military personnel to West Africa, as the 
containment of Ebola and the humanitarian 
crisis are together a top national security 
priority.”  
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
TECHNOLOGY 
 
Prospects of Cybersecurity legislation 
Discussed At Chamber Cybersecurity 
Event 
 
Key Points: 

 Key stakeholders talk about the possibility 
that the Senate and perhaps even Congress 
could take up information sharing legislation 
in the lame duck  

 
On October 28, the U.S. Chamber of 
Commerce held the “Third Annual 
Cybersecurity Summit,” which included 
remarks on information sharing and legislation 
by Senate Intelligence Committee Chairman 
Dianne Feinstein (D-CA), Ranking Member 
Saxby Chambliss (R-GA), National Security 
Agency (NSA) Director and U.S. Cyber 
Command Commander Admiral Michael 
Rogers, and White House Special Assistant to 
President Obama and Cybersecurity 
Coordinator Michael Daniel.  
 
After the Senate failed to invoke cloture on the 
“Cybersecurity Act of 2012,” Feinstein said 

that “the key was to go back and do a 
bipartisan bill (i.e. the “Cybersecurity 
Information Sharing Act of 2014” (CISA) (S. 
2588), and that’s essentially what [Chambliss] 
and I have done. She noted that “[i]twas put 
out by the committee by a vote of 12 to three, 
and it awaits action on the floor of the Senate.” 
Feinstein acknowledged that “[t]here are a 
couple of groups that don’t like this or don’t 
like that…[and] we’ve been prepared and look 
forward to receiving their comments.” She 
asserted that “we’re open, but we do not want 
to produce something that cannot get a vote.” 
Feinstein claimed that “[w]ewill not have a bill -
- I have tried to get this bill on the floor and so 
far have not had success -- until communities 
like yourself take a good look at it, agree with it, 
come forward and say, “do it, and do it now.” 
 
Chambliss explained his priorities in drafting 
CISA were:  

 [T]o provide…our other law 
enforcement and our government 
agencies the tools that they need to 
make sure that they’re able to detect 
intrusions on to any system, whether it 
be public or private, and to make sure 
that they have the ability to share that 
information, both from a public to 
private standpoint, as well as a private-
to-private standpoint.  

 If we mandate to the private sector, you 
will do this, this way, there’s always 
going to be be pushback from the 
private sector. And with the level of 
trust that exists today between the 
public sector and the private sector, we 
knew that our chances of success long-
term were not going to be very good. 

 [I]t’s imperative that we incorporate 
strong privacy measures in this bill. We 
simply can’t allow someone’s personal 
information to be shared on a 
wholesale basis.  
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 This is long term, and with the way that 
the technology changes in the world of 
cyber on virtually an hourly basis, not a 
daily basis, we want to make sure that 
10 years from now that there’s flexibly 
in legislative language that allows the 
public sector and the private sector to 
make industry changes to adjust to 
what technology comes forward in the 
intervening time frame. 

 [A]nother key aspect of this if this is 
going to work is to ensure that there is 
liability protection given to the private 
sector.  

 
Rogers said that “the role that [Feinstein and 
Chambliss] are playing in attempting to 
generate legislation to help the private sector 
deal with the very real and very legitimate 
concerns about legal liability, that’s critical for 
us.” He asserted that “if we don’t help address 
that very legitimate concern that I think for 
many of you -- I think that many of you in the 
private sector, that’s a real challenge for you for 
timely information sharing.” Rogers claimed 
that “[w]e have got to help remove those very 
legitimate concerns and address them because 
in the end what we have got to get to I believe 
is real-time automated machine-to-machine 
interface…[and] [n]ow we need to clearly 
define in advance just what information are we 
going to share.” He remarked that “[p]utting on 
my NSA hat, I do not want privacy information 
in this because quite frankly it creates 
challenges for me.” Rogers asserted that 
“[b]ecause under the law, any time I start 
dealing with privacy information for US 
citizens, I have very specific restrictions on 
what I can do and cannot do with it and very 
tight controls.” He said that “so my input to 
this has been we do not want privacy 
information here…[t]hat will slow us 
down…[and] [t]hat is not what the focus of 
cybersecurity is.”  

 
Rogers asserted that “[w]hat we need to share 
with each other is I need to be able to provide 
from the government standpoint, putting on 
my hat as the National Security Agency, what I 
ought to be able to provide is actionable 
information that you can use that gives you 
insights into as to what’s the malware you’re 
going to see, how is it going to come at you, 
what are the indicators that you should be 
looking for in advance that would suggest to 
you that activity of concern is coming.” He 
stated that “the only way to do that in my mind 
is the legislation that you’ll be talking about 
later today as well as sitting down in a 
partnership and walking through exactly what 
elements of information are you comfortable 
with sharing, what do you feel you need from 
us the government, and likewise I’d like to have 
the same conversation with you.”  
 
Daniels said that “[w]e’ve been talking about 
cyber-hygiene, information sharing, identity 
management literally for decades now…[a]nd 
sure, the adversaries’ tactics evolve in 
cyberspace, and the impact of malicious 
behavior is growing as we hook more and more 
things up to the Internet, but the same 
fundamental weaknesses continue.” He argued 
that “the logical conclusion has to be that we 
don’t really fully understand the economies and 
incentives that surround cybersecurity…[a]nd 
so until we actually confront those problems in 
terms of human behavior and motivation, until 
we actually confront them as a business 
problem, as an economics problem, as a 
psychology problem, as well as a technical 
problem, we’re going to continue to flail at the 
issue.” Daniels said that “we’re trying to 
address some of these problems, the political 
problems and the physics problems…through 
information-sharing efforts.” He explained that 
“[w]e have started to see some real traction in 
the formulation of some efforts…[and] models 
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coming out of the Department of Homeland 
Security (DHS) and providing a technical 
foundation for information-sharing.” Daniels 
said that “there’s still more that we need to do, 
and we’re continuing to look at what the 
options are within the Administration to 
support information-sharing, and we also 
continue to support the passage of 
cybersecurity information-sharing legislation in 
Congress.”  
 
FTC Initiates Action Against AT&T; FCC 
To Fine Carriers For Privacy Violations 
 
Key Points  

 Two independent agencies step up efforts to 
police privacy and commercial practices of 
telecommunications providers in potentially 
overlapping areas 

 
Over the last few weeks, the Federal Trade 
Commission (FTC) and Federal 
Communications Commission (FCC) have 
initiated enforcement actions that fall within 
the overlapping jurisdiction the two agencies 
share over telecommunications entities with 
respect to privacy and unfair and deceptive 
practices. These actions suggest that the 
agencies may continue to wield their 
enforcement powers over such entities, which 
could lead to future actions. 
 
This week, the FTC announced another high 
profile action in the telecommunications space 
alleging that a major wireless carrier has 
violated the “Federal Trade Commission Act.” 
The FTC voted 5-0 to allow staff to file a suit 
in federal court against AT&T for cutting the 
data speeds of some subscribers once they 
breached a certain usage limit even though the 
company advertises unlimited data plans. If 
AT&T chooses not to settle, the FTC will need 
to prevail at trial before AT&T could be levied 
with civil fines and injunctive action. Earlier 

this month, the FTC and FCC announced in a 
press release a $105 million settlement with 
AT&T regarding alleged “unlawfully 
billed…unauthorized third-party charges, a 
practice known as mobile cramming.”  
 
On October 28, the FTC filed a complaint in 
the U.S. District Court in Northern California, 
alleging that AT&T Mobility, LLC “has misled 
millions of its smartphone customers by 
charging them for “unlimited” data plans while 
reducing their data speeds, in some cases by 
nearly 90 percent” according to a press release. 
The FTC claimed that AT&T “failed to 
adequately disclose to its customers on 
unlimited data plans that, if they reach a certain 
amount of data use in a given billing cycle, 
AT&T reduces – or “throttles” – their data 
speeds to the point that many common mobile 
phone applications – like web browsing, GPS 
navigation and watching streaming video –  
become difficult or nearly impossible to use.” 
The FTC contended that “AT&T violated the 
FTC Act by changing the terms of customers’ 
unlimited data plans while those customers 
were still under contract, and by failing to 
adequately disclose the nature of the throttling 
program to consumers who renewed their 
unlimited data plans.”  
 
The FTC specifically alleged that AT&T’s 
practices violated the following provisions of 
its enabling statute: 

 Section 5(a) of the FTC Act, 15 U.S.C. 
§ 45(a), prohibits “unfair or deceptive 
acts or practices in or affecting 
commerce.”  

 Misrepresentations or deceptive 
omissions of material fact constitute 
deceptive acts or practices prohibited 
by Section 5(a) of the FTC Act. 

 
With respect to possible penalties that may be 
imposed on AT&T, the FTC explained that the 
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district court may “grant injunctive and such 
other relief as the [c]ourt may deem appropriate 
to halt and redress violations of any provision 
of law enforced by the FTC…[and] in the 
exercise of its equitable jurisdiction, may award 
ancillary relief, including rescission or 
reformation of contracts, restitution, the refund 
of monies paid, and the disgorgement of ill-
gotten monies, to prevent and remedy any 
violation of any provision of law enforced by 
the FTC.” 
 
On October 24, the FCC announced its 
intention “to fine TerraCom, Inc. and YourTel 
America, Inc. $10 million for several violations 
of laws protecting the privacy of phone 
customers’ personal information.” The FCC 
filed a complaint against the two companies but 
two FCC Commissioners dissented.  
 
The FCC asserted that “[a]ccording to an 
investigation by the Enforcement Bureau, 
TerraCom and YourTel apparently stored 
Social Security numbers, names, addresses, 
driver’s licenses, and other sensitive 
information belonging to their customers on 
unprotected Internet servers that anyone in the 
world could access.” The FCC stated that 
“[t]he information was gathered to demonstrate 
eligibility for the Lifeline program, which is a 
Universal Service Fund program that provides 
discounted phone services for low-income 
consumers…[and] [t]he companies allegedly 
breached the personal data of up to 305,000 
consumers through their lax data security 
practices and exposed those consumers to 
identity theft and fraud.” The FCC noted that 
“[t]his is the Commission’s first data security 
case and the largest privacy action in the 
Commission’s history.”  
 
The FCC “allege[d] that the carriers’ failure to 
reasonably secure their customers’ personal 
information violates the companies’ statutory 

duty under the Communications Act to protect 
that information, and also constitutes an unjust 
and unreasonable practice in violation of the 
Act, given that their data security practices 
lacked ‘even the most basic and readily 
available technologies and security features and 
thus creates an unreasonable risk of 
unauthorized access.’” The FCC also claimed 
that “the companies’ deceptive and misleading 
representations of customer privacy 
protections, and their subsequent failure to 
notify their customers of the security breach, 
constitute unjust and unreasonable practices as 
well…[and] [a]ccordingly, the Commission 
plans to fine TerraCom and YourTel $10 
million.” The FCC noted that “[t]his is the 
second major enforcement action the 
Commission has taken to protect consumer 
privacy in the last two months…[and] [i]n 
September, the Commission’s Enforcement 
Bureau reached a $7.4 million settlement with 
Verizon to address the company’s unlawful 
marketing to two million customers without 
their consent or notification of their privacy 
rights.”    
 
FCC Chairman Tom Wheeler stated that “[a]s 
the nation’s expert agency on communications 
networks, the Commission cannot – and will 
not – stand idly by when a service provider’s 
lax data security practices expose the personal 
information of hundreds of thousands of the 
most vulnerable Americans to identity theft 
and fraud.” He argued that “[c]onsumers 
entrust their most personal, confidential, and 
sensitive information to our communications 
networks and service providers every 
day…[and] [t]he Commission has a 
responsibility under the Communications Act 
to ensure that those service providers and 
network operators take reasonable steps to 
honor that public trust, and to protect 
consumers from harm caused by violations of 
the Communications Act.”  
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In his dissent, Commissioner Michael O’Rielly 
stated that “[a]s unfortunate as this case may 
be, however, I find major flaws with the item 
proposed.” He stated that “[f]irst, I’m not 
convinced that the FCC has authority to 
act…[and] [s]econd, even if the FCC did have 
authority to act, I am not persuaded that it is 
appropriate for the agency to proceed, in this 
first instance, through an enforcement action 
because the agency has not provided fair notice 
that there could be liability for such conduct.” 
O’Reilly asserted that “[t]he Commission 
should have sought comment on these issues 
to determine the authority for and scope of any 
data security rules for common carriers.” He 
claimed that “I am noticing a disturbing trend 
at the Commission where, in the absence of 
clear statutory authority, the Commission 
suddenly imbues an innocuous provision of the 
Act with tremendous significance in order to 
meet its policy outcome.”   
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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